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Name & Address of the Appellant & Respondent

M/s. Zorex Pharma Ltd.

al{ anfqa ga or4la sm?gr rials orgra aar & at az z am#gr a uR zqenfenf fa
~~ x=ra=r,~ cn1' ~ m gr?rut ma ,gad # aar & 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ fl-<¢1"< cpf~a,ur 3Tifu :
Revision application to Government of India :
(@) a€1 8qraa zyea 3rf@fr , 1994 cBI tTRT 3ia«fa Ra aag n; mmii a a
~ tTRT cp]' sq-nr a rm uvga sifa y7terr 3m4at 'ar +fa, TTd 'fRcffi,
f@qa +ianaa, zua f@qt , atft +if, ta {h aaa, via mf, { Rec#t : 110001 cp]'

al Rt afeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufe at enf a ma a # zf arr fh# ·~U.§1111'< m ~ cblxxsll-i
if m fa4ht rarer( a au qusrrr #mau s« rf if, m fcRll' ~0-s1<11x m ~ if
"cfffi erg fcRll' cblxxsll-i if m fcRll' ·~0-s1111x if m 11@" a6 ufazmr ra g& st I

(ii) In case of any loss of goods ~here the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

('&) an as fa#tz za vat a Ptl!Hfla 11@" ~ m 11@" * FclPt1-1f01 if fflTf ~ea m1 q 34a zycan #Ra ma i u1T ma # are fat z; z vat Pi llfRl a
21
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are,,~_1wrt_. -~~~-~any
country or territory outside India. /,t1~/.:~'.~'~,~~·.?P-i es kc,
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("rr) ~ ~ cBT 'T@R ~ TTAT ~ cfi ~ (~ m~ cITT) frmm fcnm -rn:rr
l=ITB"ITTI

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tT ~ '3~1G1 m1 '3tt!IG1 ~ cfi 'T@R cB" ~ \JIT ~ cfifuc l=JR:r c!5T ~ % GITT
~ 3TITTf \JIT ~ tTRT ~ m1=f cfi jcilRlcb ~ . 3lirc{ cfi &Rf 1TTita" err~ Lfx m
-mer~~~ (-.=f.2) 1998 tTRT 109 &Rf~~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards paynent of excise duty on final pr::iducts .
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998. ·

(1) #a snr«a ze (3r#ta) Rua#1, 2001 cf> ~ 9 cf> 3wfc=r FclAf4cc qua izI
~-8 if err mwrr , hf 3rest # #Ra om? hf Raia cfr.:r .:rm cf) #rm ~-~ ~
3r@la 3nag t at-at ,fii a en frd 3ma fhu ult aft Ur# er a1al z. qT

~{,cll~M cfl 3wfc=r l':TRT 35-~ #~ i:ifr cf> 'TfGR rqd # arr tr-6 utan at >ffu
ft et# afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RR@3mr4at # arr usi via+az -qcJ) C1fflf ~ m \Nl"ff q;1=f mm -wm 200/­
IJfm 'TfGR #t urg 3it ursi icaa -qcJ) C1fflf vnar st m 1 ooo; - c#l" IJfm 'TfGR c#l"
GT; I
The revision applis;ation shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zrca, al; all rcn vi aa arq#hr zrqf@ran ,fa 3r@a­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at; 3qrzyca sf@nfzma, 1944 c#\" l':TRT 35- uom/35-~ cf> 3wfc=r:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

0

0

'3cfd R;i ftsrn q Ri:,\) ct 2 (1) q) # ~ ~ cf> m at 3r4ta, 3r4litm i fl
zyca, #ta sari yen vi ars or4t#tu znnfrsca (Rrezc) at ufr ejr flf8at,
31!:\J.Jctlcillct ·q 31T-20, ~~ t\lITTcci-1 4>l-l!l'3°-s, iJmofr ~. 3!!:\J.Jctlcillct-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) abo•Je.

(2) ab€ta sari yens (3r@ta) Pura#, 2001 c#l" tTRT 6 cf> 3wfc=r m ~--~-3 # frrmfur
fag arr 3r4l#tr nfeaoi at n{ 3r4a f@lg aft fag mg arr? al ar Rzji Rea
\Jf"ITT ~ ~ c#l" l=fflT, &ffi:i'f c#l" lWT 3m "ci-l<Tfm Tfm~ ~ s C1fflf m \Nl"ff q;1=f % crITT
~ 1 ooo / - -qm:r ~ °ITT'fr I uei snr zrca t lWT, &ffi:i'f c#l" lWT 3Tix "ci-l<Tfm Tfm~
T; 5 C1fflf m so C1fflf (lq) m m ~ sooo / - IJfm ~ °ITT'fr I \Jf"ITT ~ ~ c#l" lWT,
&ffi:i'f c#l" lWT 3fR wrmr Tfm~ ~ 50 C1fflf qt s#a unt & asi q, 1000o / - IJfm
3srft itf I cBT ffi xit\lllcl'> xftn-clx m arfa ?a zrre #a x')q lf -wt~ cBT '3'fn:t I ~
~\NT x~ cf> fcITTfl- rJWlc'f xii 4Gi Ra a # ja at gnat ql m -«...

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form E/f~3ii-<>sE~;: ',':,;~-~>?
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompaniep;ig~i~~: '.:<r.
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and R9.'fC:r,.ooo~}~r 1'1 %)
where amount of duty/ penalty/ demand I refund (s upto 5 Lac, 5 Lac to 50 Lac and aboj9 La@? e "¥}
respectively 1n the form of crossed bank draft in favour of Asstt. Reg1star of a brangb ofany_,,::·:31> / ,f,.:y

\:"::~.• -~-,"' >\. I
',1.,,·'C:.OP.St .. /rs-,,r<±s-
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r nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zJf z 3mat i a{ am2it ar mar el ? ah r@ta pa sitar a fr #ha r4rr 3rja
cPr x=t fcpm i:ilAT ~ ~ civ:r <ff "ITTcl" ~ 'lfT ftp fu"w craT cpJ<l aa # fz zanfrf 3rf#ta
-mTznferawl at za 3rq q a4haaat ya maaa fhu uar &l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact tha: the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·rrzrau zca 3pf@)fu 197o zrr viz)fer cBT~-1 cfi 3Wm~ fcnq"~
sq 3r4a ur pea m zuenfenR fufu qf@rant a am2z rat at ya if trx

6.6.so ha at araru zycn fea€ c7f7lT 6FIT~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended .

. (5) sail iifer ii a firua cr@ mlTT cBT 3it ft ear 3naffa hut Gar t
Gil #it gya, 4tu snra zycn vi hara 34l#a nznf@au (ar#ff@fen) f;rwr, 1982 if
~t I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fm area, he4rzr 35u areavi hara 3rdr ,if@raw (git#a) thuf 3r@ii h mraai i
he4hr 3=uTz 9Ia 31f@)fer, z&yy Rrer 39 h 3in fa#hzr(in-2) 3ff@1fezr# 2a&9(2&

ism 2e) feii: a.a.2y 5stRt far 31f@)fl4, &&&y Rtnt 3 a 3ifahara at sftarr#t
a{ k, art ffra 6 we qa-if@r saaa3farf?, sari fas ir h 3iauiraRrtaft
3r)f@ 2zrframah 3rf@art
~~~"Qcf~m~,,wr filw"JflJ~ '' i~~TITcITT>ri

(il mu 11 trm~~'{cndi
(I) a sa 4 a { na «@r

(ml ~~ fc-1,4J-l1c1~"1 m fc:l"m=r 6 m~ ~ '{cnd1

, 3m7atqr zr fhzrmth ,an ffzn (i. 2) 31f@fr1a, 2014 3as qa fas4 3r4fr f@)arr

Wla-T~~~~ iJci 3fQIR cITT 'WJJ:,~ Wf I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under

. section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the a11ount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, IIDuty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) za arr?grhuf3rd uf@au hmarsira 3r2rar re5 Ir C01s fclcllf?.ci ~ c'IT "JllilT fcITTl° <fTV~
m 10% 2Tarau 3tt sziha auRaf@a ?laszygm t 0%~tR cfTT ar~i I

(6)(i) In view of above, an appeal. against this order shall lie before the_ Tri_b~_l:::,.@~-­
payment of 10% of the duty demanded where duty or duty and penalty are m d1s12.i:r~:...9f~.
penalty, where penalty alone is in dispute." -~:_/'~·.,~~t,

-- - '(<a; .{J ) .%
·#·::r "l .,,;__cj 'j;>j·. <~:·;;c~;;::;/~
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ORDER-IN-APPEAL

This appeal has been filed by _Mis Zerox Pharma Ltd., Plot No.858, Kothari

Estate, Santej, Taluka Kalol, Dist. Gandhinagar (hereinafter referred . to as 'the

appellant').

2. Briefly stated, the appellant was holding Central Excise registration

No.AAACZ0361JXM001 and was engaged in the manufact1re of P.P. Medicines falling

under chapter sub-heading 3003 of the first schedule to the Central Excise Tariff Act,

1985 (CETA, 1985). The appellant was availing value based SSI exemption up to

clearance value of Rs.150 Lakhs under Notification No. 08/2003 dated 01/03/2003 (as

amended) (hereinafter referred to as the 'SSI notification') for clearance of its own goods,

whereas the goods manufactured for loan licensees under various brand· names not

belonging to the appellant, was cleared on payment of Central Excise duty @16% from

the first clearance in a financial year. The appellant was availing CENVAT credit of duty

paid on inputs used in the branded goods manufactured on behalf of loan licensees and

cleared on payment of duty from first clearance in a financial year, whereas in respect of

its own manufactured goods, CENVAT credit was availed after crossing the SSI

exemption limit of Rs.150 Lakhs aggregate clearance value in a financial year. The

factory of the appellant was falling within 'rural area' as defined-in paragraph 4 of the

SSI notification. The exemption contained in the SSI notification did not apply to

specified goods bearing a brand name or trade name whether registered or not, of another

person; except in cases where such branded specified gcods were manufactured in a

factory located in a 'rural area'. It appeared that the appellant was liable to take into
a

account also the value of branded goods for the purpose of determining the exemption

limit of aggregate of first clearance value not exceeding 1 SO Lakhs Rupees made on or

after 1April in a financial year and also for the purpose of determining the aggregate

value of clearances of all excisable goods for home consumption by a manufacturer from

one or more factories, or from a factory by one or more manufacturers not exceeding 400

Lakhs Rupees in the preceding financial year. As the appellant had failed to add the value

of branded goods for the purpose of determining the said aggregate values of clearances

in a financial year as well as the preceding financial year, two show cause notices were

issued, which were adjudicated by the Deputy Commissioner of Central Excise, Kalol

Division, Ahmedabad-III (hereinafter referred to as 'the adjudicating authority') by

issuing the Order-in-original (hereinafter referred to as 'the impugned order') as detailed

in the· following table:

S.N O.I.O. No. & Date Period covered Duty Penalty
confirmed imposed

1. 292/D/2007-08-14.03.2008 .April-06 to Rs.39,768/­ Rs.39,768,
Jan-07 .

,_ »-

1
a

0

·-o
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3.

J

Being aggrieved, the appellant has filed the instant two appeals mainly on the

0

C)

grounds that:

• Since the appellant had not claimed the benefit of exemption as provided under

clause © of para 4 of the notification, they were not required to include the value

of clearances bearing brand name of another person; that as per para 3A(b) of the

notification, clearances bearing the brand name or trade name of another person

are ineligible for the grant of the exemption, therefore, while determining the

aggregate value of clearances for the specified purpose, brand name clearances

were not required to be taken in to consideration.

• The specified condition and clarification of the notification, the exemption to

clearances to brand name of another person and exemption in case of Rural Area

is an additional exemption and therefore, it cannot be made mandatory.

• As per department version, the duty on clearances of brand name was exempted

under para 4 of the notification, however, they continued to collect the duty. As

such department ought not to have demanded the duty again on clearance of brand

name of another person.

• No penalty is imposable.

4. Personal hearing· in the matter was granted on 21.03.2017, 19.04.2017,

20.06.2017, and 20.07.2017. However, the appellant did not avail the opportunity of the

said personal hearings. I observe that as per Section 35(1A) of the Central Excise Act,

1944 no adjournment more than three times shall be granted. Further, the issues involved

in these cases have already been decided by me in various Order-in-Appeals in view of

CESTAT order No. A/11505-11506/2015 dated 02/09/2015 and the said decision is

required to be followed in these cases also. Therefore, the case is taken for decision ex-

parte.

5. I have gone through the facts of the case and subinissions made in the gppeal

memorandum. On perusal of records I find that the appeals filed by the appellant were

transferred to call book in the year 2008 in view of Stay Order No.

S/219/WHB/AHD/2008 dated 10/03/2008 passed by CESTAT, Ahmedabad in a similar

matter. in an appeal filed by MIs Kosha Laboratories. Now Order No. A/11505­

11506/2015 dated 02/09/2015 in the matter ofMIs Kosha Laboratories vs Commissioner

of Central Excise, Ahmedabad-III has been issued by CESTAT, Ahmedabad. The

operative part of this order having a direct bearing on the facts the appeals filed by the

appellant against the impugned orders is reproduced as follows:

"6. We find that the Tribunal in the case of Pharmanza (India) (supra) on the
identical situation observed that the duty paid on the branded goods is more than
duty now being demanded, should neutralize entire demand required to be
verified and matter was remanded. The relevant portion of the said decision is
reproduced below:- . . ~1.._ , 0_0.~-..{ -o.-a,%

(
, 1f!- .~" . , ---,;:\, .>.

/>:, ,,,00 •' ·is.. ; .J" \~·,= ·e:.~:: ~:.._. j \~;
. O +., 3 2
I» #• s
- o {'' 4 e·'<% ~~,,;:. ·,;; .0 ~0 "as. .9
k +, ,3°-.~,;;~3:L~ i~
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3. Learned advocate has assailed the impugned orders on limitation as
also on merit. As regards limitation, he submits that the reasoning
adopted by Commissioner that the appellants has suppressed the fact that
their factory was located in rural area, cannot be upheld inasmuch as the
said fact is not capable of being suppressed. Revenue was very well
aware of location of their factory and as such, it cannot be said that there
was any suppression on their part. Arguing on merit, learned advocate
has drawn our attention to the earlier order passed by the Tribunal in
case of Mis. Kline Chemicals P. Ltd. (Order No.
A/1460/WZB/AHD/2008, dt. 29-7-08), [2009 (237) E.L.T. 405 · (T)]
wherein after taking note of the Larger Bench decision of the Tribunal in
case· of CCE, Coimbatore v. MIs. Marutham Textiles (P) Ltd., 2003
(153) E.L.T. 219 (Tri.-LB), it was held that the duty paid on the
clearances, which the Revenue has contended to be exempted, should be
considered as deposit and said duty is required to be adjusted against the
duty now being demanded from the appellant.

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on payment
of duty, which according to Revenue should not have the paid duty. As
such, duty already paid on such branded goods is required to be adjusted
against the duty now being demanded from the appellant. It is the
appellant's contention that the duty paid on the branded goods is much
more than the duty now being demanded and woul1 neutralize the entire
demand, and is required to be verified. For the said purpose, we remand
the matter to the original adjudicating authority. We also find favour
withthe appellant's plea of limitation, we direct the Commissioner that
such re-quantification exercise is to be done only for the period within
limitation.

5. Both the appeals are disposed off in above manner

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand for
the extended period of limitation on the identical situation. Hence, we do not find
any merit in the appeal filed by the revenue. As there is no suppression of fact,
penalty imposed under Section 11AC cannot be sustained.

8. In view of the above discussion, we remand the matter to Adjudicating
Authority to examine whether the duty being demanded upheld by Commissioner
(Appeals) would be neutralized against the amount of duty paid by them. The
appeal filed by revenue is rejected. The appeal filed by the assessee is disposed of
in above terms."

7. It has been intimated by Superintendent (RRA), Central Excise, Ahmedabad-III

vide letter F.No. IV/16-17/Ahd-III/RRA/Misc-CESTAT/2016-17 dated 05/07/2016 that

CESTAT Order No. A/11505-11506/2015 dated 02/09/2015 passed in the case of M/s

Kosha Laboratories has been accepted by the department on monetary ground. It is

settled law thatjudicial discipline binds the adjudicating authority / appellate authority to

follow the principles laid down by Tribunals / Courts, unless it is set aside by a higher

forum.

-EE8. Therefore, following the ratio of Order No. A/11505-11506/2015 dati""~ ; -~~;-\tee ,%?\
02/09/2015 in the matter ofM/s Kosha Laboratories.vs Commissioner of C~ntral ~fr:&ijf\ ;},J\(%\
Ahmedabad-III, passed by CESTAT, Ahmedabad 1s correct and proper msa ;3 ;i
cases. Accordingly, I remand the matter to the adjudicating authority to examine alf~l·· ·-~, _.,( /

·, • - y· A._
· ' &me...rg2-­
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issues in line with the ratio given by Hon'ble Tribunal in the case of M/s Kasha

Laboratories supra and pass a reasoned order after giving the appellant fair opportunity to

represent their side of the case in accordance with the principles of natural justice.

9. 3141aaaf rtzi Rt a{ 3r4tit a furl 3qiaht far 5rar .The
appeal filed by the appellant stand disposed of in above terms.

Attested

2Alu\
(Mohanan V.V) ·. .

Superintendent (Appeal-I)
Central Excise, Ahmedabad
BYR.P.A.D.

.1802­
(3017 2In)

311gm (3r4her -I)

Date2 5707/2017

To,
Mis Zerox Pharma Ltd.,
Plot No.858, Kothari Estate, -Santej, ·
Taluka Kalol, Dist. Gandhinagar

Copy to:
1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - III -
4. The Additional Commissioner, Central Excise, Ahmedabad-III
5. The AC/DC, Central Excise, Kalol Division
~-:- Guard file

7. P.A




